I. INTRODUCTION In United States v. Libretti,' the United States Supreme Court held that the factual basis requirement of Rule 11 (f) of the Federal Rules of Criminal Procedure does not apply to a forfeiture provision of a guilty plea. In addition, the Court clarified the standard for what constitutes an effective waiver of a defendant's Rule 31 (e) right to a special jury verdict. 2 This Note examines the purposes of Rules 11(f) and 31(e) and the significant role that each plays in securing the rights of criminal defendants during the pleading process. This Note further analyzes the Court's holding regarding the applicability of both rules to a plea agreement containing a forfeiture provision. This Note then argues that the Court properly concluded that the plain language, precedents and congressional intent show that neither Rule is applicable to a forfeiture provision included in a plea agreement. However, by summarily dismissing the defendant's claims that forfeiture requires a heightened procedural standard, the Supreme Court failed to adequately address the policy considerations behind forfeiture provisions contained in plea agreements. ment to Rule 11, the Court examined Rule 11 in the context of a plea agreement made by a defendant charged with tax evasion." Emphasizing the serious nature of a guilty plea, the Court explained that a guilty plea is "an admission of all the elements of a formal criminal charge" and by pleading guilty a defendant "waives several constitutional rights." 12 The Court further held that the consequences of a trial court's failure to comply with provisions of Rule 11 were that the reviewing court could set aside the plea, and remand the case in order to provide the defendant with an opportunity to "plead anew."' 3 The Supreme Court has historically recognized the important role that Rule 11 (f) plays in protecting the rights of criminal defendants who plead guilty. 14 Thus, the source of contention in Libretti is determining what a court should consider as being part of a "plea of guilty."' 5 The Court has construed a "plea of guilty" as containing two components: the first component consists of "a defendant's admission of guilt of a substantive criminal offense as charged in an indictment" and the second includes a defendant's "waiver of the right to a jury determination on that charge." 16 One of the disputed Rule 11(f) issues that surfaced in Libretti is whether a defendant's stipulated forfeiture of assets contained in a guilty plea constitutes a "substantive criminal offense" and whether it must be subjected to a factual basis inquiry. 17 The Court in Libretti noted that its "precedents have . .. characterized criminal forfeiture as an aspect of punishment imposed following conviction of a substantive criminal offense." 18 
The Split in the Circuits
Although Libretti presents the first occasion in which the Supreme Court has interpreted Rule 11 (f) in the context of a forfeiture provithan a confession which admits that the accused did various acts; it is itself a conviction; nothing remains but to give judgment." Thus, a trial judge's acceptance of a guilty plea "without an affirmative showing that it was intelligent and voluntary" constitutes reversible error.); see also North Carolina v. Alford, 400 U.S. 25, 38 n. 10 (1970 ( holding that by pleading guilty, defendant also waives constitutional privileges against compulsory self-incrimination and the right to confront his or her accusers).
17 Libretti, 116 S. Ct. at 362-63. 18 Id. at 363 (citing Alexander v. United States, 509 U.S. 544 (1993) ("criminal forfeiture authorized by the RICO forfeiture statute 'is clearly a form of monetary punishment
•...'")).
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CRIMINAL FORFEITURE -815 sion, several circuit courts previously considered the issue.' 9 Before the Libretti decision, circuit courts were divided as to whether a forfeiture provision contained in a plea agreement fell within the ambit of Rule 11 (f). 20 The Court therefore granted certiorari primarily to resolve this dispute among the circuits. 2 ' Circuit courts have focused on a combination of policy arguments and statutory interpretations of relevant criminal statutes in order to justify their jurisdictions' view on the applicability of Rule 11 (f) to a forfeiture provision contained in a plea agreement. For example, in United States v. Roberts, 22 the Seventh Circuit examined the accuracy of a defendant's plea of guilty to violations of the Racketeering Influenced and Corrupt Organizations Act (RICO). 23 In Roberts, the defendant pled guilty to counts of mail fraud and RICO violations. 2 4 The plea agreement contained a provision requiring the defendant to forfeit, inter alia, a $30,000 automobile presumably on the basis that the defendant purchased the automobile with assets of the illegal enterprise. 2 5 On appeal, the defendant argued that because the automobile was a personal asset and he paid most of the (a) It shall be unlawful for any person who has received any income derived, directly or indirectly, from a pattern of racketeering activity ... to use or invest, directly or indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce .... (b) It shall be unlawful for any person through a pattern of racketeering activity or through collection of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce..
U.S.C. § 1962 (1970).
(a) Whoever violates any provision of section 1962... shall be fined.., or imprisoned ... or both, and shall forfeit to the United States... (1) any interest the person has acquired or maintained in violation of section 1962; (2) any-(A) interest in; (B) security of, (C) claim against; or (D) property or contractual right of any kind affording a source of influence over, any enterprise which the person has established, operated, controlled, conducted, or participated in the conduct of. . .; and (3) any property constituting, or derived from, any proceeds which the person obtained, directly or indirectly, from racketeering activity ....
U.S.C. § 1963 (1994).
24 749 F.2d at 406. 25 Id. at 409. The defendant had paid $26,000 toward the purchase price of the automobile "before the time of any of the illegal activity mentioned in either the indictment or the plea agreement." Id. However, the defendant paid the final amount of the purchase price with a corporation check. Id. at 406. The court noted that the government did not claim that the amount the defendant paid prior to the RICO violation was "derived from the illegal activity." Id. at 409. purchase price before the RICO violations, "the automobile falls outside the forfeiture provisions of the RICO statute." 26 Citing Rule 11 (f), the court concluded that in determining the accuracy of a plea agreement containing a forfeiture provision, the trial court has a "special burden" to ensure that a factual basis for the plea exists. 2 7 The court emphasized that "[t] he mere fact that the defendant has agreed that an item is forfeitable, in a plea agreement, does not make it so .. 28 Thus, the court reasoned, "[a] defendant's waiver of his right to trial cannot be said to have a factual basis, where a forfeiture of property is involved, unless the property is in fact subject to forfeiture . . . . [T]he trial court must satisfy itself that this condition is satisfied."
29
In addition, the Fourth Circuit, in United States v. Reckmeyer, 30 also concluded that Rule 11 (f) requires a trial court to ensure that a factual basis for forfeiture exists. 31 The court agreed with the Seventh Circuit's position in Roberts that in order to comply with Rule 11 (f), the court must base its decision to institute a forfeiture action on something more than a defendant's mere agreement that assets are forfeitable. 32 Nonetheless, the Fourth Circuit ultimately held that the trial court record indicated that a factual basis existed for the forfeiture of the defendant's assets, 3 3 and that evidence presented at trial was sufficient to satisfy the Rule 11 (f) factual basis requirement 34 Finally, in United States v. Crumbley, 35 the Eleventh Circuit "as- 26 Id. 27 Id. 28 Id. The court nonetheless noted that a defendant "cannot be allowed to protect assets by claiming that, although they were purchased with corporation funds, the assets were really purchased for personal use." Id. at 410. Thus, the court concluded that based on concessions made in the plea agreement, the automobile was forfeitable under RICO.
Id.
29 Id. 30 786 F.2d 1216 (4th Cir. 1986). 31 Id. at 1222 (holding that the trial court should have determined whether a factual basis existed for a plea agreement in which the defendant pled guilty to a Continuing Criminal Enterprise count under 21 U.S.C. § 848 and agreed to forfeit drug related assets).
32 Id. 33 Id. Evidence presented to the trial court established that the defendant had "insignificant legitimate income during the decade of his drug operations." Moreover, the indictment exempted residential positions valued at less than $1,000, presumably because the defendant could have purchased these items with legitimate income. In addition, the defendant disputed neither the government's claims of his insignificant income, nor its claims that drug related activities accounted for a significant portion of his income. The court's focus on the defendant's failure to dispute the government's claims suggests the defendant has an affirmative duty to contest the forfeiture provision at some point during the proceeding. sum [ed] without deciding that Rule 11 (f) has some application to the forfeiture part of a plea agreement." 3 6 In Crumbey, the defendant pled guilty to a state murder charge and federal charges of engaging in a continuing criminal enterprise and filing a false tax return; he thus agreed to forfeit certain assets under 21 U.S.C. § 853. 37 In exchange, the state agreed not to seek the death penalty and the federal prosecutor recommended dismissal of the federal counts. 38 The government conceded that a forfeiture provision of a plea agreement "requires proof of a factual basis for the forfeiture beyond a mere consent to it in the agreement." 39 Nonetheless, the court concluded that neither Roberts nor Reckmeyer held that Rule 11 (f) "requires the same level of proof of the factual basis for a forfeiture as with the factual basis for guilt." 40 Moreover, the court determined that the policy rationales requiring a court to determine a factual basis for guilt are "far more compelling than those underlying the need of a factual basis for property forfeiture." 4 1 The court held that based on the evidence in the record before the district court, the district court properly concluded that a factual basis existed for forfeiture of the defendant's assets. 42 Conversely, other circuit courts have held that Rule 11 (f) does not require a trial court to determine whether a factual basis exists for a defendant's guilty plea. In United States v. Bachynsky, 43 the Fifth Circuit concluded that the Rule 11 (f) factual basis requirement does not apply to a forfeiture provision of a guilty plea agreement. 44 The defendant in Bachynsky pled guilty to RICO and tax fraud counts and agreed to forfeit certain assets. 45 The court held that in order to satisfy the factual basis requirement of Rule 11 (f), a prosecutor must "present evidence to the subjective satisfaction of the district court which indicates that a defendant actually committed the offense to which he is pleading guilty."'46 The court determined that the witness testimony, the plea agreement, the indictment and statements by the defendant satisfied this requirement. 4 7 Although the court acknowledged the holding in Reckmeyer that a defendant's agreement to forfei- ture "does not make it so," the court emphasized the fact that a "defendant's affirmative answers to the court's questions at the plea hearing ... impose a 'heavy burden' to overcome." 48 The court also noted that the defendant neither objected to the forfeiture provision at sentencing, nor provided evidence to contradict the government's claim that all specifically listed assets were subject to forfeiture. 49 In United States v. Boatner, 50 the defendant pled guilty to distributing narcotics in violation of 21 U.S.C. § 841 (a) (1) 51 and entered into a plea agreement whereby he forfeited $50,000 of assets pursuant to 21 U.S.C. § § 853 (a) (1) and (2).52 The Eleventh Circuit rejected its previous holding in Crumbley and decided that neither "Reckmeyer nor Roberts is persuasive." 5 3 The court reasoned that forfeiture is a "consequence of a defendant's drug activity" and a "sanction to which the parties agree as a result of the defendant's plea." 5 4 According to the Eleventh Circuit, forfeiture was not, as the Reckmeyer and Roberts decisions claim, either "a determination of [the defendant's] culpability" or "a plea to a substantive charge." 55 Thus, concluded the court, Rule 11 (f) does not require a trial court to "determine whether there is a factual basis for a defendant's concession to a criminal forfeiture pursuant to his plea bargaln with the government." Rule 31 (e) provides that "[i]f the indictment or the information alleges that an interest or property is subject to criminal forfeiture, a special verdict shall be returned as to the extent of the interest or property subject to forfeiture, if any." 5 7 The Federal Rules Committee adopted subdivision (e) in 1972 through an amendment to the original 1944 version of Rule 31.58 The primary purpose of subdivision (e) was to "provide procedural implementation" of the criminal forfeiture 59 Id. The Advisory Committee notes that the "assumption of the draft is that the amount of the interest or property subject to criminal forfeiture is an element of the offense to be alleged and proved." Id. (citing FED. R. CruM. P. 7(c) (2) advisory committee's note). Rule 7(c) (2) states that "[n]o judgment of forfeiture may be entered in a criminal proceeding unless the indictment or the information shall allege the extent of the interest or property subject to forfeiture." FED. R. CRIM. P. 7(c) (2). Rule 7(c) (2) was also adopted by a 1972 Amendment in order to "provide procedural implementation" of forfeiture provisions of the Organized Crime Control and Comprehensive Drug Abuse Prevention and Control Acts. Id. advisory committee's note. In addition, Rule 7(c) (2) incorporates the notice element of the common law provision that a defendant in a criminal forfeiture proceeding was "entitled to notice, trial, and a special jury finding on the factual issues surrounding the declaration of forfeiture which followed his criminal conviction." Id. 
67
Id. At trial, the defendants failed to make objections when the court asked the parties to review the jury verdict form. After the jury had begun deliberations, defendants brought the special verdict provision to the court's attention. When the court offered to communicate the special verdict procedures to the jury during deliberation, defendants objected on the grounds that bringing the special verdict to the jury's attention during
In United States v. Garrett, 68 however, the Eleventh Circuit determined that a defendant has a constitutional right to ajury determination as to whether particular property is forfeitable. 69 Consequently, a defendant must specifically waive that right in writing. 70 In Garrett, the trial court ordered that the defendant forfeit certain assets derived from the defendant's illegal narcotics activity.
7 1 In response, defense counsel stated that he did not object to the judge resolving the issue of forfeiture after the jury returned a verdict on the issue of guilt. (a) Any person who engages in a continuing criminal enterprise shall be sentenced to a term of imprisonment which may not be less than 20 years and which may be up to life imprisonment, to a fine not to exceed the greater of that authorized in accordance with the provisions of Tite 18, or $2,000,000 if the defendant is an individual... 
The Sixth Amendment and Rule 31(e)
In broad terms, the Sixth Amendment provides criminal defendants with a right to trial by jury.
8 0 Recently, in United States v. Gaudin, 8 1 the Supreme Court reiterated the important role that the Sixth Amendment plays in protecting the rights of criminal defendants. 8 2 In Gaudin, the Court held that the Sixth Amendment provides a defendant with a constitutional right to demand a jury determination of his or her guilt or innocence with regard to elements of a crime. 8 3 Despite the importance of the Sixth Amendment, the Court has nonetheless recognized that the Sixth Amendment right to a jury trial has certain limitations. Specifically, the Sixth Amendment does not afford a criminal defendant with the right to ajury determination of the appropriateness of a sentence imposed subsequent to such a determination.
84
The Rule 31 (e) special verdict requirement applies specifically to criminal forfeiture. 8 5 Since the Court in Libretti determined that forfeiture is a part of the sentence, not part of the substantive offense, the Rule 31 (e) special verdict right is not equivalent to a defendant's Sixth Amendment right to a jury determination of guilt. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 82 Id. at 2314 (stating that the Sixth Amendment "gives a criminal defendant the right to demand that a jury find him guilty of all the elements of the crime with which he is charged"). advisory committee note ("The assumption of the draft is that the amount of the interest or property subject to criminal forfeiture is an element of the offense to be alleged and proved.").
bretti, Jr. on eleven counts of violating federal firearms, drug and money laundering laws. 8 7 The multicount indictment also alleged that Libretti operated a continuing criminal enterprise (CCE).88 The alleged CCE was a cocaine and marijuana distribution organization that the defendant operated in Wyoming and Colorado from 1984 to 199289 in violation of 21 U.S.C. § 848.90 Libretti's trial began on September 28, 1992. 9 ' During Libretti's one week trial, the Government called eighteen witnesses to establish the defendant's involvement in the possession and distribution of narcotics. 92 Nine witnesses testified that they had purchased cocaine from the defendant. 93 Five witnesses were drug dealers who testified that the defendant supplied them with narcotics and advised and assisted their operations while he was living in Colorado and Wyoming. 94 In addition, the government presented evidence that Libretti purchased a home, automobile and numerous weapons 9 5 during a period when the court determined Libretti's annual income was between $20,000 to $50,000.96
After one week of trial, Libretti entered into a plea agreement whereby he pled guilty to the CCE count and agreed to specific forfeiture provisions detailed in three paragraphs of the plea agreement. 88 Id. Operating a CCE (Count 6). Count 6 required Libretti to forfeit "all property of any kind constituting or derived from proceeds" obtained from the CCE and "'all property of any kind' used or intended for use to facilitate the enterprise." Id. at 2-3. [Vol. 87 assets which are discovered at any later time up to $1,500,000."98 In addition to the forfeiture penalty, Paragraph 2 also described additional maximum statutory penalties for the offense, which included "life imprisonment, not more than a $2,000,000 fine, or both, and a $50 mandatory special assessment." 9 9 Under Paragraph 9 of the plea agreement, Libretti also agreed to "identify all assets that were used to facilitate his criminal activity" and to "provide complete financial disclosure forms requiring the listing of assets and financial interests." 10 0 Paragraph 10 of the plea agreement required Libretti to agree to the following: transfer his right, title, and interest in all of his assets to the Division of Criminal Investigation of the Wyoming Attorney General iricluding, but not limited to: all real estate; all personal property, including guns, the computer, and every other item now in the possession of the United States; all bank accounts, investments, retirement accounts, cash, cashier's checks, travelers checks [sic] and funds of any kind 1 0 Finally, as part of the plea agreement, Libretti acknowledged "that by pleading guilty to Count 6 of the Indictment, he waive[d] various constitutional rights, including the right to ajury trial." 1 02 In return for Libretti's guilty plea and asset forfeiture, the Government recommended the mandatory minimum sentence for a CCE conviction, twenty years imprisonment, and agreed not to pursue other criminal charges against him. Following the plea agreement, the district court held a hearing during which the judge advised Libretti of his rights, including his right to ajury trial, "clarified the consequences of Libretti's plea," and further questioned Libretti to ensure that his plea was voluntary and factually based.' 0 4 In response to the district judge's comments and clarifications at the hearing, Libretti questioned only the provision in Paragraph 2 of the plea agreement involving the future forfeiture of assets up to $1,500,000.105 The districtjudge assured Libretti that the future forfeiture provision applied only to subsequently discovered . In response to the question of whether he understood the consequences of the plea agreement, Libretti stated, "There is only one part I didn't understand. They said that they can take up to one and a half million dollars from me at any time. Let's say 20 years from now I get a job, I get a paycheck. They can come and take that?" Id. SUPREME COURT REVIEW drug-tainted assets, not legitimate income.
0 6
Prior to the sentencing hearing, the Government prepared a Prosecutor's Statement detailing Libretti's illegal activities and describing assets that Libretti purchased with proceeds from such activities.
10 7 The Prosecutor's Statement concluded that because Libretti used illegal proceeds to purchase these assets, these assets were forfeitable. 10 8 Following review of this information, the district court sentenced Libretti to twenty years imprisonment and five years of supervised release.109 The court also imposed a $5,000 fine, a mandatory $50 assessment and 500 hours of community service." t 0 At the conclusion of the hearing, Libretti objected to what he considered "a failure to find any factual basis for the whole forfeiture.""' In spite of Libretti's objection, the district court entered a forfeiture order for specific assets. 1 2 Shortly thereafter, Libretti filed an appeal from the forfeiture order.
1 3 While pending on appeal, the district court modified the forfeiture order to return certain property to third-party claimants, and to include a statement that "it may be unjust to enforce the specific forfeiture provisions in the plea agreement." ' 14 On appeal, the Tenth Circuit rejected Libretti's challenges to the forfeiture and affirmed the district court's forfeiture order. 115 The court of appeals determined that criminal forfeiture under 21 U.S.C. Moreover, the court of appeals explained that the district court took adequate measures to ensure that Libretti's guilty plea was both voluntary and factually based. 1 , Finally, the court rejected Libretti's argument that "he was not advised of and did not waive his right to ajury trial on forfeiture issues.!" 19 The United States Supreme Court granted certiorari 20 on March 27, 1995 to "resolve disagreement among the Circuits as to the applicability of Rule 11 (f) to asset forfeiture provisions contained in plea agreements and the requisites for waiver of the right to ajury determination of forfeitability under Rule 31 (e)."121 In Part II-B, the Court briefly reviewed and quickly rejected Libretti's policy arguments that Rule 11 (f) is necessary to ensure that a defendant's forfeiture is knowing and voluntary, to protect defendants against government overreaching and to protect the rights of thirdparty claimants. 1 34 While the Court acknowledged that the purpose of Rule 11 (f) is to ensure the voluntariness of a guilty plea, 135 the Court once again reiterated the important distinction between a guilty plea and a forfeiture provision.' 36 Moreover, the Court reasoned that the "relevant inquiry" concerning the voluntariness of a defendant's concession to a sentence is whether the defendant was informed or coerced into stipulating to the sentence, not whether the sentence is "factually sound."' 3 7
The majority found Libretti's second policy argument "equally unavailing."' 3 8 The majority reasoned that 21 U.S.C. § 853 inherently prevents government overreaching by requiring the government to prove that the defendant used "drug-tainted" funds to obtain the for- 127 Id. at 363. 128 Id. 129 Id. 141 For example, pursuant to the Department of Justice guidelines, the forfeiture agreement "must be in writing and the defendant himself must concede facts supporting the forfeiture" in order to ensure the validity of the forfeiture agreement. 14 2 The Court similarly dismissed Libretti's final policy argument that Rule 11 (f) is necessary to protect the rights of third-party claimants whose assets are included in a forfeiture provision. 143 The Court stated that 21 U.S.C. § 853(n), not Rule 11 (f), is the proper "means by which third-party rights must be vindicated." 144 In Part I-C, the final section of Justice O'Connor's opinion on the forfeiture issue, the Court reasoned that "the District Court did not rest its forfeiture order on nothing more than Libretti's stipulation that certain assets were forfeitable." 145 The Court concluded that the witness testimony, Presentence Report (PSR) and Prosecutor's Statement were adequate bases for the district court to determine the validity of the forfeiture provision. 146 Moreover, the indictment itself specified which of Libretti's personal property and financial assets would be subject to forfeiture. 147 The district court judge heard substantial witness testimony that helped establish Libretti's involvement in numerous drug transactions and provided further proof of Libretti's financial assets and propdrty. 148 In addition, the district court partially based its decision on the PSR, which summarized Libretti's legitimate annual income from 1985 to 1991 and indicated that this legitimate income was insufficient to pay for all of Libretti 
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Finally, in Part III of the Court's opinion, Justice O'Connor addressed the adequacy of Libretti's waiver of the Rule 31 (e) jury determination of the forfeitability of his property. 150 The Court held that Libretti's voluntary and factually based plea agreement, coupled with the plea colloquy, constituted a waiver of "Libretti's right to insist on a jury determination of forfeitability under Rule 31(e)." 151 Despite Libretti's claims to the contrary, the Court determined that there is neither a requirement that the plea agreement specifically reference Rule 31 (e), nor a requirement that the court "specifically advise a defendant that a plea of guilty will result in waiver of the Rule 31(e) right." 1 5 2 To reach this conclusion, Justice O'Connor relied primarily on the Rule 11 (c) requirements regarding the information the court must communicate to a defendant in order to ensure the validity of a guilty plea. 5 3 Since Rule 31(e) is not specifically mentioned in the Rule 11 (c) information requirements, the Court concluded that district courts are not required to specifically address Rule 31 (e) in the plea colloquy.' 54 Similarly, Justice O'Connor rejected Libretti's argument that the Rule 31 (e) right to ajury determination of forfeitability has a constitutional basis in the Sixth Amendment right to ajury determination of a defendant's guilt or innocence. 155 In analyzing Libretti's challenge to the constitutionality of his plea agreement, the Court distinguished Rule 31 (e) 's jury trial right from that of the Sixth Amendment by reiterating the fact that forfeiture is part of the sentence. 15 6 Consistent with established case law, the majority explained that a defendant does not have a "constitutional right to ajury determination as to the appropriate sentence to be imposed." 157 Thus, by not having the forfeiture provision of the plea agreement reviewed and/or approved by a jury, Libretti suffered neither a constitutional nor a statutory deprivation of his rights.
8
Finally, Justice O'Connor noted that Libretti clearly indicated that he "fully understood the nature and consequences of his guilty plea and was prepared to be sentenced in accordance with the plea agreement." 5 9 Moreover, neither Libretti nor his attorney objected [Vol. 87 to the lack of ajury determination of the forfeiture provision. 160 Justice O'Connor noted the district court's basic responsibility of providing advice mandated by Rule 11 (c) and ensuring that the defendant is not misled or confused about the provisions of the forfeiture agreement. 16 1 She concluded that the defendant's attorney, not the court, should provide any information above and beyond these requirements.
B. JUSTICE SOUTER'S CONCURRENCE
While agreeing with the majority that Rule II (f) was inapplicable to a forfeiture provision embodied in a plea agreement, Justice Souter wrote a separate, concurring opinion to discuss the Rule 31 (e) right to a jury determination of forfeiture of assets.' 63 Justice Souter suggested that the majority opinion went too far in determining whether the Sixth Amendment right to ajury trial requires a court to inform a defendant of any and all jury trial rights he or she may have.' 64 Such a determination was unnecessary, argued Justice Souter, due to the Rule 11 (c) information requirement imposed on the district court. 165 This requirement, coupled with the fact that the defendant had an ample opportunity to read and review the indictment, constituted sufficient notice of the defendant's right to a jury determination of forfeiture. 1 66
C. JUSTICE GINSBURG'S CONCURRENCE
Justice Ginsburg also wrote separately due to the majority's handling of the Rule 31(e) jury trial issue.' 67 Justice Ginsburg argued that the right to ajury trial afforded by the Sixth Amendment is not analogous to the "unusual jury-trial right on criminal forfeiture provided by Rule 31 (e)."168 Consequently, "waiver of the extraordinary jury-trial right on forfeiture should turn on the defendant's awareness of the right his plea will override." 169 Justice Ginsburg argued that this level of "awareness" required a district court to do something more than merely provide the defendant with a "bare reading of the forfeiture clause in the indictment." 170 Justice Ginsburg assured district courts that they can "easily achieve" such "clarity" by "routinely apprising defendants, at plea hearings, of Rule 31 (e)'s atypical specialverdict requirement. " 171 Therefore, applying this standard to Libretti's case, Justice Ginsburg determined that Libretti was "carefully and comprehensively informed" of the Rule 31(e) waiver by the court's discussion of the special-verdict form and during voir dire.' 7 2
Thus, Justice Ginsburg concluded that Libretti could not claim "ignorance" of the special jury-trial rights afforded by Rule 31 (e). 
D.
THE DISSENTING OPINION Justice Stevens, the sole dissenting member of the Court,' 74 criticized the majority for failing to "emphasize the underlying proposition that the law-rather than any agreement between the partiesdefines the limits on the district court's authority to forfeit a defendant's property." 1 75 Justice Stevens emphasized that the law, not Rule 11 (f), places a "legal obligation" on the district court "to determine that there is a factual basis for the judgment entered upon a guilty plea."' 76 Since Rule 11(f) provides a procedural, not a substantive, right to protect a defendant's right to receive a legally sanctioned sentence, "pre-existing substantive limits" placed on courts ensure that guilty pleas are factually based. 177 Finally, Justice Stevens observed that the "record does not provide a factual basis" 1 78 for the "sweeping forfeiture" 179 of defendant's property authorized by the district court. 180
V. ANALYSIS
At first glance, the Court's holding that Rule 11 (f) does not apply to a forfeiture provision of a guilty plea appears rather straightforward. The plain language of Rule 11(f) refers only to a "plea of 174 Id. at 370-72 (Stevens, J., dissenting). Although dissenting, Justice Stevens expressed his agreement with the majority's conclusion that Rule 11 (f) does not require a court to determine the existence of a factual basis for forfeiture.
175 Id. at 370 (Stevens, J., dissenting). guilty."'" Moreover, the Court's review and analysis of its precedents interpreting forfeiture provisions in general, and circuit court precedents interpreting Rule 11 (f)'s applicability to forfeiture provisions in particular suggest that Rule 11 (f) applies only to guilty pleas.
However, upon a more in-depth analysis, certain aspects of the majority's decision in Libretti become subject to criticism. The Court's lengthy discussion explaining that a factual basis existed for the defendant's forfeiture in the case sub judice, coupled with the policy rationale behind both Rule 11(f) and statutorily prescribed criminal forfeiture, suggests that there is more to the Court's decision than is first apparent.
This Note argues that the Supreme Court properly concluded that the plain language of Rule 11 (f) and precedent defining criminal forfeiture as a sentence and/or punishment show that Rule 11 (f) does not require a trial court to determine whether a factual basis exists for a forfeiture provision. However, the Court did not properly address the special nature of a defendant's rights involved in criminal forfeiture and the special jury trial right provided by Rule 31 (e).
A.
THE SUPREME COURT PROPERLY CONCLUDED THAT RULE I1(F) DOES NOT REQUIRE A TRIAL COURT TO DETERMINE WHETHER A FACTUAL BASIS EXISTS FOR A GUILTY PLEA
Based on the plain language, Congressional intent and Supreme Court and circuit court precedents interpreting Rule 11 (f) and criminal forfeiture, the Supreme Court correctly concluded that Rule 11 (f) does not apply to a forfeiture provision included in a plea agreement. 8 2 General rules of statutory construction require a court to consider the plain language of a statute in interpreting whether the statute applies to a particular case.' 8 3 By its plain language, Rule 11 (f) applies only to "a plea of guilty.
1 84 In past cases, 18 5 the Supreme 181 FED. R. CRIM. P. 11(f).
182 All members of the Court, including Justice Stevens, agreed that Rule 11(f) on its face does not require a court to determine the existence of a factual basis. See id. at 370 (Stevens,J., dissenting) (agreeing with majority's conclusion that Rule 11(f) "does not create a duty to determine that there is a factual basis for a forfeiture of assets").
183 See Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992) ("In a statutory construction case, the beginning point must be the language of the statute, and when a statute speaks with clarity to an issue judicial inquiry into the statute's meaning, in all but the most extraordinary circumstance, is finished.") (citing Demarest v. Manspeaker, 498 U.S. 184, 190 (1991) 
1997]
• 831
SUPREME COURT REVIEW
Court has defined a guilty plea as a defendant's admission of guilt of a substantive criminal offense.' 8 6 Thus, technically a defendant forfeits property only after a court or jury determines that a defendant is guilty, or in the alternative, after a defendant pleads guilty to a substantive criminal offense.1 8 7 Similarly, the Continuing Criminal Enterprise statute, which provided the basis for Count 6 of the indictment and to which Libretti pled guilty, also clearly indicates that Congress intended for forfeiture to be a punishment and sentence for individuals who engaged in a continuing criminal enterprise. 8 8 Indeed, the circuit court and the Supreme Court noted that the defendant himself stipulated that criminal forfeiture "is a part of the sentence, not a part of the substantive offense." 18 9 Since "forfeiture is an element of the sentence imposed following a plea of guilty," not an admission of guilt, the Supreme Court properly concluded that forfeiture "falls outside of Rule 11 (f)'s scope." 190 Justice O'Connor's classification of forfeiture as a sentence and/ or punishment is also consistent with the "weighty authority"' 9 ' of legislative history and Supreme and circuit court precedents. 192 Indeed, Congress enacted forfeiture provisions in order to serve as a form of monetary punishment. 93 defendant's claim was an invalid attempt to "escape an otherwise appropriate forfeiture sanction by pointing to his need for counsel to represent him on the underlying charges." Libretti, 116 S. Ct. at 363. The Court then quickly noted that in other sections of the case, it recognized that forfeiture was a criminal sanction imposed as a sentence, not a substantive charge. Id. 186 See, e.g., United States v. Broce, 488 U.S. 563, 570 (1989). 187 The criminal forfeiture statute at issue in Libretti states that a defendant's property may be forfeited only after the defendant is "convicted" of the proscribed act. 21 U.S.C. § 853(a) (1994). 188 "Any person who engages in a continuing criminal enterprise shall be sentenced.., to the forfeiture prescribed in section 853 of this title..." 21 U.S.C. § 848(a) (1994) (emphasis added). 
832
THE COURT DID NOT ADEQUATELY ADDRESS THE POLICY RATIONALE
AND UNIQUE NATURE OF CRIMINAL FORFEITURE
The majority's decision in Libretti is based primarily on a technical examination of the plain language of Rule 11 (f) and forfeiture as defined and analyzed in past Supreme. Court opinions, circuit court cases and criminal statutes. 9 4 However, by taking such a textual 1 9 5 approach to defining criminal forfeiture, the Court ignores the important procedural safeguards established for defendants in criminal forfeiture cases.' In an attempt to reject a textual approach that strictly categorizes forfeiture as either a substantive charge or a punishment, the defendant argued that criminal forfeiture is in essence "a hybrid that shares elements of both." 97 In support of this argument, the defendant noted that Rules 7(c) (2), 198 31(e) 199 and 32(d) (2)200 "establish the procedural framework for criminal forfeiture.., and reflect a decision to treat forfeiture as a substantive charge or element of criminal liability, not merely as a matter of sentencing." 20 1 Libretti argued that these three Rules read together provide "heightened procedural safeguards for criminal forfeiture." 20 2 Thus, Rule 11 (f), the only other provision of the Federal Rules of Criminal Procedure that addresses criminal forfeiture, also provides a "heightened procedural safeguard for criminal forfeiture."
The defendant also offered three policy arguments in support of his contention that Rule 11 (f) applies to criminal forfeiture provisions of a plea agreement. 20 4 Despite the majority's claim to the contrary, each of these policy arguments has merit when considered in the context of the policy rationale behind Rule 11 (f) and the procedural safeguards afforded to criminal defendants.
The defendant's strongest argument is that Rule 11(f)'s factual basis inquiry is "essential to ensuring that a forfeiture agreement is knowing and voluntary." 20 5 In responding to the defendant's claim, Justice O'Connor reiterated her previous conclusion that forfeiture is a part of the sentence. 20 6 She also argued that the "relevant inquiry" a court must make is to ensure that the defendant's stipulation to a particular sentence, i.e. forfeiture, is "informed and uncoerced." 20 7 The court is not required to determine whether the sentence is "factually sound." 20 Although Justice O'Connor does not cite any authority here, her argument apparently hinges on the structure of Rule 11.
Rule 11 of the Federal Rules of Criminal Procedure addresses two specific characterizations of pleas that are implicated in Libretti: a guilty plea 2 0 9 and the plea agreement procedure. 2 1 0 The guilty plea 7(c)(2), 11(f), 31(e) and 32(d)(2) are the only rules that specifically address the procedural requirements for criminal forfeiture. Id. Considering the rule of statutory construction that statutes in pari materia "should be read, construed and applied together," the defendant's framework argument has merit. See BLAcK's LAw DicrIoNARY 791 (6th ed. 1990). However, the majority's implicit rejection of an in pari materia argument may stem from the fact that the canon only applies if the statute is ambiguous. AsJustice O'Connor states throughout her opinion, Rule 11 (f) does not apply to forfeiture. Nonetheless, the defendant's argument that the Court should construe these rules together is the better reasoned one. For example, in rejecting the defendant's claim, the majority rebuts only the defendant's argument that the Advisory Committee's Note to Rule 31(e) assumes that "the amount of interest or property subject to criminal forfeiture is an element of the offense to be alleged and proved." FED. R. CRIM. P. 31(e) advisory committee's note. However, the defendant actually argued that all three rules, read together, shed light on the proper interpretation of the applicability of the Rule 11(f) factual basis requirement to forfeiture provisions contained in plea agreements. See Petitioner's Brief at 11, Libretti (No. 94-7427). 204 Libretti, 116 S. Ct. at 364. 205 Id. 209 Rule 11 establishes the following procedural safeguards for defendants who offer guilty pleas. Before accepting the guilty plea, the court must address the defendant personally in open court and inform the defendant of, and determine that the defendant understands the following: (1) the nature of the charge to which the plea is offered, the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law, including the effect of any special parole or supervised release term, the fact that the court is required to consider any applicable sentencing guidelines but may depart from those guidelines under some circumstances. The defendant next claimed that a factual basis inquiry protects against government overreaching. 2 12 Despite the majority's claims that such an argument was "unavailing," 213 prosecutorial overreaching is one of the most significant concerns of criminal forfeiture critics.
14
The Court discussed other procedural safeguards a trial court should undertake in order to ensure a forfeiture provision is valid,2 1 5 and claimed that these safeguards adequately ensure that the forfeiture provision is appropriate.
However, these procedures do not address the issue of whether a factual basis exists for forfeiture of the defendant's assets. 2 16 In addito plead not guilty or to persist in that plea if it has already been made, the right to be tried by a jury and at that trial the right to the assistance of counsel, the right to confront and cross-examine adverse witnesses, and the right against compelled selfincrimination; and (4) that if a plea of guilty... is accepted by the court there will not be a further trial of any kind, so that by pleading guilty.., the defendant waives the right to a trial.... FED. R. CRIM. P. 11(c). Rule 11 further provides, "The court shall not accept a plea of guilty... without first, by addressing the defendant personally in open court, determining that the plea is voluntary and not the result of force or threats or of promises apart from the plea agreement...." FED. R. GRIM. P. 11(d).
210
Rule 11(e) provides:
(1) In General. The attorney for the government and the attorney for the defendant ... may engage in discussions with a view toward reaching an agreement that, upon the entering of a plea of guilty.., to a charged offense or to a lesser or related offense, the attorney for the government will do any of the following: (A) move for dismissal of other charges; or (B) make a recommendation, or agree not to oppose the defendant's request, for a particular sentence... ; or (C) agree that a specific sentence is the appropriate disposition of the case ...
FED. R. GRIM. P. 11 (e).
211 Id. 212 Librett4 116 S. Ct. at 364-65. 213 Id. at 364.
214 The Court hastily dismissed Libretti's argument that the factual basis inquiry of Rule 1 (f) applies to forfeiture in order to prevent government overreaching. This seems odd in light of the fact that one of the primary reasons that the Court has been hesitant to grant any government forfeiture without review is to prevent "unchecked government... )). These standards include requirements that the forfeiture settlement be in writing and that the defendant "concede facts supporting the forfeiture." Id. In addition, the district court "may" accept, but is not required to accept the parties' agreement to a particular sentence. Id.
216 Unlike other procedural safeguards, the factual basis requirement tion, as the defendant stated, these procedural safeguards imposed on the court do not adequately combat the possibility of prosecutorial overreaching. 217 The Rule 11 (f) factual basis requirement serves as a "procedural safeguard to ensure that criminal forfeiture does not exceed the broad authority of § 853 and confiscate property without legislative authority." 2 18 By the plain language of § 853, a defendant must only forfeit property derived from or property used to perpetuate a continuing criminal enterprise. 2 1 9 Thus, Libretti argued, allowing a prosecutor to require a defendant to forfeit legitimately acquired assets is in direct violation of the statute, and results in prosecutorial overreaching.
220
In his final policy argument Libretti claimed that the factual basis requirement is essential to protect the rights of innocent third parties. 221 According to Libretti, the consequences of failing to protect third party rights are particularly egregious. 2 2 2 This is primarily due to the fact that without the Rule 11 (f) factual basis requirement, innocent third parties do not have adequate procedural safeguards by which to protect their rights. 22 3 Although Libretti's argument has will provide the court with information necessary to ensure that the government has not exceeded its statutory forfeiture authority... [and] ensure that the defendant understands the scope of the forfeiture being sought and the facts necessary to support that forfeiture, and knowingly and voluntarily agrees to the forfeiture under those conditions. Reply Brief for the Petitioner, Libretti v. United States at 7, 116 S. Ct. 356 (1995) . 217 Libretti argued that a factual basis requirement would prevent "unlawful" and "unintended" forfeitures. Brief for the Petitioner at 31, Libretti (No. 94-7427). In addition, he claimed that the factual basis requirement would provide the court with information necessary to ensure that the government has not exceeded its statutory forfeiture authority. 197, 208-09 (1995) . The issue of third-party rights is critical due to the fact that without the Rule 11 (f) factual basis requirement, "the issue of ultimate forfeitability of the property [of third-party claimants] will never be determined by anybody." Id. (commenting that "[iut will be a fait accompli if the court is not required-even when there is a guilty plea-to make a factual determination that the property is actually subject to forfeiture"). Whatever the merits of this argument as a matter of policy, Congress has determined that § 853(n), rather than Rule 11 (f), provides the means by which third-party rights must be vindicated. Third-party claimants are not party to Rule 11(f) proceedings, and Libretti's assertion that their interests are best protected therein fits poorly within our adversary system of justice.
22 6
Perhaps one of the most obvious criticisms of the majority's opinion is that its decision is unnecessary to arrive at the conclusion it reached. 22 7 The Court granted certiorari to resolve dispute among the circuits regarding applicability of Rule 11 (f) to forfeiture provisions in plea agreements. 2 28 The Court claims Rule 11(f) does not apply to a guilty plea, but then states that if Rule 11 (f) did apply, the district court established a factual basis for Libretti's forfeiture.
29
Such an apparently contradictory discussion sends a conflicting 224 If the forfeiture provision erroneously includes the property of innocent third-party claimants, the innocent third parties can protect their interests by following the procedures set forth in § 853. After entry of a forfeiture order, a person other than the defendant may "petition the court for a hearing to adjudicate the validity of his alleged interest in the property. The hearing shall be held before the court alone, without ajury." 21 U.S.C. § 853(n) (2) (1994). The petition "shall set forth the nature and extent of the petitioner's right, tide, or interest in the property, the time and circumstances of the petitioner's acquisition ... any additional facts supporting the petitioner's claim, and the relief sought." Id.
§ 853(n)(3). § 853(n) further provides that: If... the petitioner has established by a preponderance of the evidence that-(A) the petitioner has a legal right, tide, or interest in the property, and such right, tide or interest renders the order of forfeiture invalid in whole or in part because the right, tide, or interest was vested in the petitioner rather than the defendant or was superior to any right, title, or interest of the defendant at the time of the commission of the acts which gave rise to the forfeiture of the property under this section; or (B) the petitioner is a bona fide purchaser for value of the right, title, or interest in the property and was at the time of purchase reasonably without cause to believe that the property was subject to forfeiture under this section; the court shall amend the order of forfeiture in accordance with its determination. Id. § 853(n) (6). 225 Libretti, 116 S. Ct. at 365. The burden proposed by § 853(n)(6) is not as heavy as the defendant suggests. Third parties can prove their interests in forfeited property by satisfying the preponderance of the evidence standard. See 21 U.S.C. § 853(n) (6). By definition, this standard merely requires that a third party prove that it is more probable than not that the property is legally that of the third party, not the defendant. See BLAcK's LAW DiG-noNARv, supra note 203, at 1182. In his dissent, Justice Stevens properly noted that application of the Rule 11 (f) factual basis requirement to a forfeiture provision provides a procedural safeguard to ensure that the law, not a plea agreement between the prosecutor and the defendant, "defines the limits on the district court's authority to forfeit a defendant's property." 23 2
Considering that the very nature of a plea agreement containing a forfeiture provision results in a reduced sentence for the defendant and increased financial benefit for the government, it is not inconceivable that both parties may be concerned more about personal gain than the law. As Justice Stevens stated in his dissent, the majority's opinion could provide wealthy defendants with an opportunity to plead guilty, agree to forfeit large quantities of assets and receive favorable plea agreements in the way of reduced prison time, regardless of whether such asset were acquired by drug tainted funds. 23 3
C.
THE COURT DID NOT SUFFICIENTLY ADDRESS THE RULE 31 (E)
SPECIAL VERDICT RIGHT The Court's Rule 31(e) holding, like its Rule 11(f) holding, focused primarily on an examination of the plain language of the Rule, rather than its policy considerations. 23 4 Justice O'Connor's opinion regarding the requisites for a defendant's waiver of his or her Rule 230 The Court's discussion leaves several important questions unanswered: Do trial courts have to engage in the very factual basis inquiry which the Court stated was unnecessary under Rule 11 (f), but engaged in nonetheless? Can a trial court examine the PSR and conclude that the defendant made a voluntary and informed decision without determining whether facts of a case warrant a particular forfeiture provision? Does Rule 11 (f) impose a heightened standard on prosecutors to ensure that a factual basis exists if the court is not required to conduct a separate review to guarantee that a factual basis of forfeiture exists? How courts will answer these questions remains to be seen. However, one commentator suggests that "federal forfeiture policy has changed since the lower courts considered Libret, and now calls for prosecutors to suggest that trial courts find a factual basis for forfeitures." See Reuben, supra note 214, at 38. Although the author states no authority, there is probably some merit to this statement. For example, even in Librett4 the district court "determined that ownership of certain items of forfeited property was in dispute." United States v. Libretti, 38 F.d 523, 526 (10th Cir. 1994). The court therefore intended to conduct a hearing to determine which of Libretti's assets were actually "tainted" by criminal funds, and to examine the prosecutor's claims for substitute assets. Id. However, the government filed and was granted a motion to stay these proceedings pending appeal. Id. 
88
To support the claim that the trial court erred in holding that Libretti's waiver was adequate, the defendant also focused on the importance of the jury in ensuring that a defendant's forfeiture is legally permissible. 24 4 In support of his position, the defendant argued that the "Sixth Amendment guarantees ajury trial in cases where that safeguard would have been available at common law." 245 The defendant further argued that at common law, juries "served as a safeguard against ... governmental oppression" that resulted from the "potential for raising enormous revenues by forfeiture." 246 The defendant correctly argued that the Court went too far in distinguishing the Rule 31 (e) jury trial right from the jury trial right provided by the Sixth Amendment. 2 47 In essence, the purpose of both procedural safeguards is to ensure that the entire judicial process is "fair" to the defendant (i.e. protection of defendants' rights relative to the court, prosecution and/or govemment).248 As does the Rule 11 (f) factual basis requirement, the Rule 31 (e) special verdict requirement serves as a means of preventing prosecutorial overreaching and ensuring that a judge is not "compliant" or "biased." 24 9 Justice Souter claimed that since the defendant had a copy of and heard and read the indictment, "he will naturally understand that his right to jury trial covers a verdict on the forfeiture claim." 2 50 Whether or not a defendant will "naturally understand" this right is debatable. This uncertainty is particularly apparent where the court conveying the Rule 31 (e) jury trial information to the defendant does so in such a way that the court unintentionally misleads or confuses the defendant.
51
In contrast, however, Justice Ginsburg pointed out that the Rule 31 (e) jury trial right "must be known in order to be given up voluntarily." 252 Nonetheless, Justice Ginsburg concluded that although the trial court did not inform Libretti of his Rule 31 (e) right at trial, the court's reference to the special verdict right on two pretrial occasions 249 Id. at 44 ("The purpose of the right to trial by jury is 'to prevent oppression by the Government' and to provide a 'safeguard against the corrupt or overzealous prosecutor and against the compliant, biased, or eccentric judge.'") (citing Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968) to require, as opposed to permit, a court to specifically inform a defendant of his or her Rule 31 (e) jury right. Imposing such a requirement is not unduly burdensome. 2 54 Indeed, the benefits of requiring a trial court to ensure that the defendant understands this right outweigh the burdens of requiring a court to take steps to inform the defendant.
VI. CONCLUSION
In Libretti, the Supreme Court properly concluded that Rule I 1 (f) does not require a court to determine whether a factual basis exists for a forfeiture provision in a guilty plea. However, by focusing primarily on a technical examination of the plain language, and interpretation of court precedents, the Court failed to adequately address the policy considerations of forfeiture provisions. In addition, the Court missed an important opportunity to encourage lower courts to use the Rule 11(f) factual basis requirement as a means of preventing potential abuse of the criminal forfeiture and plea agreement procedures. In light of the importance of both criminal forfeiture and the plea process, the Court should have taken the approach advocated by Justice Stevens and "emphasize[d] the underlying proposition that the lawrather than any agreement between the parties-defines the limits on the district court's authority to forfeit a defendant's property." 255 Similarly, the Court properly concluded that the procedural rights and protections provided by the Rule 31 (e) special verdict right are not equivalent to those provided by the Sixth Amendment. Thus, a defendant does not have the same procedural rights to a Rule 31 (e) jury determination of forfeiture as he or she has to ajury determination of guilt or innocence. The Court nonetheless failed to recognize that Rule 31 (e) and the Sixth Amendment are both necessary and important means of protecting the rights of defendants in criminal forfeiture cases.
ANGELA CRAwFoRD 253 Id. at 369-70 (Ginsburg, J., concurring).
254
The Tenth Circuit Court of Appeals engaged in such an analysis when it determined that the trial court established facts sufficient to have apprised the defendant of that right. See Wisotsky, supra note 227, at *3. 255 Libretti, 116 S. Ct at 370 (Stevens, J., dissenting).
